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Introduction

The Resolution 2628 of the European Parliament, signed on the 13" of June 2012 and popularly called the
Road Map of the FTA between Colombia-Peru-Ecuador and the European Union (EU), can be understood as
reinforcing and broadening the scope of the 2011 Obama-Santos Labour Action Plan (LAP). In all, the
Resolution 2628 comprises numerous themes related to labour and union rights, many of which closely follow
the obligations of Colombia’s government, set out in the LAP. Nevertheless, in certain cases the focus of the
European Parliament (from here on, EP) varies: while the LAP is more emphatic in terms of the demands it
makes on Colombia’s government, the EP proposes more general objectives which are often more difficult to

quantify.

The underlying thread of the Resolution is the EP’s desire to ensure that the Colombian government acts to
protect human rights in the country, guaranteeing that any obstacles to their daily fulfilment will be punished
and that Colombian workers can go about their daily activities comfortable in the knowledge that their labour
rights will be respected and indeed, protected.

The origin of the EP’s Resolution 2628, understood as a formal request made to Colombia’s government, is
based on the elimination of the regime of the European Union’s (EU) System of Commercial Preferences
(SPG+), after the FTA in question was ratified, widening the scope of commercial relations between the
signatory countries but now without the formal obligation that the Andean countries involved effectively applied
27 of the Conventions concerning fundamental human rights (particularly those related to the four core labour
rights of the ILO) and environmental rights. The SPG+ system was composed of two special regimes, one that
favoured less-developed countries, and another that looked to stimulate sustainable development and
governance.!

Alongside Colombia and Peru, between 2009 and 2011, 14 countries benefitted from the SPG+ regime.
Although the EU has never sanctioned a country included in the SPG+ regime and despite many experts
questioning the level of rigour with which the 27 Conventions are applied in certain countries, others have
argued that both the EU’s SPG+ regime and the United States’ (US) SPG system provide “more guarantees
than the other FTAs signed in recent years”.?

The ratification and partial implementation of the FTA between the EU and Colombia-Peru (and more recently,
Ecuador®) ended the validity and commercial preferences offered to these countries under the SPG+. In its
place, as a means of supporting the protection of human rights, the FTA in question included an analogous
clause, signed by Colombia in the Agreement on Political Dialogue and Cooperation EU-CAN in 2003. This
clause, included in all the FTA’s negotiated by the EU, underlines the necessity that partner nations respect
fundamental human rights. In the case of violation of any of these rights, the EU will adopt “appropriate”
measures that are covered by International Law. Additionally, the FTA in question contains a chapter on
Commerce and Sustainable Development (Title 11), which includes social clauses that require the adherence
to ILO core labour standards, the ratification and effective implementation of ILO fundamental conventions and
the promotion of a decent work agenda.* As a means of protecting and enforcing the ILO’s fundamental labour

! See: Siroén, Jean-Marc. (2013). “Disposiciones laborales en los tratados de libre comercio: balance y perspectivas”. Revista
Internacional del trabajo. Vol. 132, N° 1 (pp.99-122).

2 See: Polaski y Vyborny, cited by: Siroén, Jean-Marc. 2013, op cit., p.109.

3 Ecuador y la Unidn Europea firmaron el Protocolo de Adhesién a este Acuerdo en noviembre de 2016.

4 See: Tuininga, Madelaine. 2017. “Trade and Sustainable Development chapters in EU Trade Agreements. Brussels, 11 September.
Head of Unit, DG Trade D1 Trade and Sustainable Development, European Commission.
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rights, chapter 11 states that these will be “observed and applied by the respective labour legislations of the
signatories”.

Despite these reflections and observations concerning the necessity to ensure the respect and protection of
human rights, in practice, Colombia is far from complying with a number of the ILO fundamental conventions
and the specific clauses set out in Chapter 9 of the FTA. As a result, following the LAP model, the EP,
especially due to the pressure exerted by specific parliamentarians, requested the Colombian government to
formally stipulate a road map for improvements that would guarantee and better protect the human and
environmental rights of the country’s most vulnerable citizens. This road map was formalized via Resolution
2628, which intended to highlight certain actions and improvements necessary which the Colombian
government must comply with in order to ensure the continuity, without formal controversies, of the FTA with
the EU.

This report examines the level of compliance of each of the requests included in the Resolution 2628,
specifically regarding labour and union themes, as a means of evaluating the performance of the Colombian
government in terms of the commitments it made to the EP.

http://www.amfori.org/sites/default/files/TSD%20Chapters%20in%20FTA_discussion%20enforcement%20FTA%2011%20sep.pdf
(sourced on 20 March 2018).



http://www.amfori.org/sites/default/files/TSD%20Chapters%20in%20FTA_discussion%20enforcement%20FTA%2011%20sep.pdf

Il. Table summarizing the state of improvements in the labour-union themes.

Level of fulfilment of labour-union themes in Resolution 2628

Topic

No progress

Partial

Significant

(=0) progress (=3) | progress (=6)
1. Elimination/prohibiton  of illegal  labour X
outsourcing
2. Promotion of LFAS X
3. Institutional  strengthening and  labour X
inspection
X
4. Anti-union violence and impunity
X
5. Protection for trade unionists
6. Promoting union rights and penalizing X
employers for union discrimination
7. Legislative acts/policies to guarantee union X
rights
8. Creation of mechanisms to promote SD with X
civil society
X
9. Promoting CSR
X
10. Elimination of child labour
11. Harmonizing  national laws with ILO X
Conventions

Estimated compliance level
24166 =

36% level of compliance

Explanation: the table offers a general estimate of the level of progress in each of the respective themes. Unlike the Labour Action
Plan (LAP) signed by the US and Colombian presidents in April 2011, the Resolution 2628 does not include as many calls for easily
measurable actions, as such the extent of progress can only be broadly estimated. Due to this, we decided to offer one of three
alternative scores for each theme examined: 0 in which no effective positive changes can be seen since 2012; 3 in which only
minimal advances have been made; and 6 in which the government has made significant progress in implementing the changes
called for and ensuring notable positive change for workers and unions related to the theme in question.




lll. Analysis of the state of improvement in the labour-union themes found in Resolution 2628 (2012-
2017).

lllegal labour outsourcing

Colombian labour legislation offers relatively strict protections for collective dismissals of workers but markedly
flexible and weak protections for individual cases of dismissals.®> Furthermore, there are remarkably few
restrictions on the provision of fixed-term contracts and these can be renewed indefinitely. With such a lack of
regulation, it is hardly surprising that fixed-term contracts are so common in Colombia, comprising, for 2013,
34.5% of all labour contracts in the country, a rate that far exceeds any OECD-member country®. This
proliferation of fixed-term workers exacerbates worker insecurity and impacts on the possibility affected
workers have of making plans for their future as a means of limiting the risk of personal and family
vulnerability. Nonetheless, the predominant business practice used in Colombia to foment capital flexibility and
weaken worker security and rights is the promotion of labour outsourcing-intermediation and Resolution 2628,
following in the footsteps of the LAP, explicitly demanded the elimination of business practices that were used
to “negate workers their union rights or the benefits of a direct labour relation”. "Here, in line with ILO Directives
on the issue, it is important to differentiate between, firstly, the outsourcing of goods and services and
secondly, the outsourcing of labour. Under the first form a firm contracts another to undertake all tasks related
to the provision of goods and services as stipulated in the contract, whereas, in the second form, the only
objective of the contract is that a third-party firm supplies another firm with workers who, despite undertaking
activities for the user-firm, are not directly employed by it®. Labour intermediation, in Colombia, refers directly
to this second form of outsourcing.

Despite the explicit demand made by the EP in Resolution 2628, in Colombia, more than six years on from its
ratification Resolution, rather than witnessing an end to the practice of labour outsourcing what we has
occurred has been its metamorphosis. After the dispositions of the LAP, requiring that the Colombian
government committed itself to effectively regulating Cooperatives of Associated Work (Cooperativas de
Trabajo Asociado- CTA) and eliminating those that practiced labour intermediation, along with any other
juridical figures that did the same®, a variety of business models have appeared (and/or expanded) which have
taken the place of CTAs and continued fomenting precarious labour conditions. The most exemplary forms of
these models are: Societies of Simplified Shares (Sociedades por Acciones Simplificadas- SAS), Union
Contracts (Contratos Sindicales), Service Provision Contracts (Contratos de Prestacion de Servicios), and in
certain cases, Temporary Service Firms (Empresas de Servicios Temporales- EST).

It is important to note that the only legally constituted figure permitted to undertake labour intermediation are
EST, although they can only do so in specific cases (for occasional, accidental or transitory activities
associated with production peaks, seasonal activities, and for the temporal replacement of personnel on
vacations, sick leave or maternity-paternity leave). These contracts should not exceed a maximum period of
six months, which can be extended for a further six months at most.” Nonetheless, even after the initial

® See: OECD. 2016. OECD Reviews of Labour Market and Social Policies: Colombia. OECD Publishing: Paris, pp.80-83.

® Op cit., p.85.

7 Point 15 of Resolution 2628 of the EP.

8 OIT. 1997. “Trabajo en régimen de subcontratacion”. Informe VI, Conferencia Internacional del Trabajo 852 reunién. Oficina
Internacional del Trabajo, Ginebra.

? Specifically via the Law 1429 of 2010, which via the National Development Plan of the first Santos Government (Law 1450 of 2011)
gave authorization for the immediate implementation of article 63, and afterwards, Decree 2025 of 2011.

10 5ee also: Decree 4369 of 2006.



attention given to more effectively regulating CTAs and eliminating those that undertook labour intermediation,
rather than ending such practices, many registered Colombian businesses simply took to more “creative
mechanisms” of undertaking them.

Immediately after the signing of the 2011 LAP, the Colombian government, under considerable pressure from
the US Department of Labour (USDOL) and various Democratic Congressmen, made what was perhaps its
most concerted effort to eradicate illegal labour intermediation, undertaken principally by CTAs. CTAs had
been highlighted due to their exponential growth during the first decade of the 2000’s and the flagrant manner
in which they violated the most basic labour rights of their supposed affiliates.** Especially in sectors such as
health, ports, cut-flowers, palm oil, mining and sugarcane, the expansion of CTAs was prolific as was their
impact on deepening and widening precarious working conditions. But the presence of CTAs was not only in
these sectors, indeed, for 2010, according to data from the Association for Cooperatives in Colombia,
Confecoop, there were 4,307 CTAs registered, grouping together over 610,000 workers (“members”). Six
years on their numbers have dropped more than sixfold: for 2016 Confecoop registered 764 CTAs which
covered 90,230 “members” (see table below)™. Such an astounding drop in the numbers and coverage of
CTAs is extremely positive in that it is directly related to some of the measures set out in the LAP and the
pressure exerted on the Colombian government to eliminate CTAs that only served to conduct illegal labour
outsourcing. Nevertheless, unfortunately, the prohibition of labour outsourcing by CTAs did not serve to
eliminate the phenomenon of illegal labour outsourcing. Rather, at least initially, it merely served to pressure
many firms to change their form of labour outsourcing, in many cases they simply substituted CTAs with SAS
or union contracts.

™ |n Colombia Cooperatives are classified, via the Constitutional Court’s Sentence C-211 of 2000, as either being: 1. Specialized, 2.
Multi-active, or 3. Integrated. CTAs fall into the first category as they bring together their members to undertake the production of
goods, the execution of jobs or the provision of services. The main contribution members make is to offer their labour.

12 Data obtained directly from Confecoop via telephone on the 4™ of April 2018. The annual reports of Confecoop do not
disaggregate the different types of Cooperatives and so from these it is impossible to make a precise examination of the evolution
of CTAs over the past six years.



Table. Evolution of CTAs and Union Contracts in Colombia (2010-2016)

Year Associated Work Cooperatives (CTAS) Union contracts

Cooperatives Associated Number of Number of

workers contracts workers covered

2000 572 37.048
2001 710 53.645
2002 1.110 97.318
2003 2.039 198.477
2004 2.631 321.617
2005 2.980 378.933 - -
2006 3.296 451.869 12 2.486
2007 3.602 500.450 22 4.928
2008 3.903 537.859 40 9.040
2009 4111 559.118 46 10.396
2010 4.307 610.526 50 11.300
2011 3.462 482.168 164 37.064
2012 2.857 386.138 708 159.782
2013 2.669 327.533 964 49.164
2014 1.144 116.896 2.066 105.366
2015 923 95.718 1.975 100.725
2016 764 90.230 - -

(a) Source: Confederacidn de Cooperativas de Colombia, based on information from the Superintendencias that regulate CTAs.

(b) Source: Escuela Nacional Sindical, Sistema de Informacién Sindical y Laboural (Sislab), base don information from the Ministry
of Work.

The figure of simplified stock companies (SAS) only emerged in Colombia ten years ago™ as a means of
fomenting the formalization of micro and small firms by way of simplifying and reducing the administrative and
legal procedures required to register, run or liquidate a firm.**While such a legal creation was very much in line
with the competitive discourse of World Bank initiatives, such as the Doing Business reports, which pressure
countries to lessen administrative and bureaucratic regulations to enhance firm efficiencies and reduce costs,
in Colombia SAS rapidly expanded right at the time of growing pressure to regulate CTAs and as such, for
many unscrupulous business leaders the moment and fit was perfect. Of course, it is important to highlight that
SAS were not given legal form as a means of expanding labour outsourcing, indeed some experts contend
that the political reasoning behind the creation of SAS was the desire to generate formal employment®;
however, this was one of their perhaps previously unrecognised results.

In SAS, paralleling CTAs pre-2011, workers are viewed as being partners of the company who are contracted
out to user firms and as such, these workers have no protection under Colombia’s labour law.**One of the
major commercial benefits of registering a business as a SAS is that such societies can undertake any legal
commercial or civil activity and as such, they are not limited to regulation that stipulates that firms must not
outsource workers to carry out activities related to the firms’ “core business”, usually stipulated in a firm’s legal
statutes regarding its “social objective”."’

3 The figure was created by an article in Law 1258 of 2008.

14 Soto, Rodriguez., Julian Ricardo and J. Hernandez Sanchez. 2014. “Las sociedades por acciones simplificadas enre la flexibilidad
societaria y la formalizacidn del emprendimiento empresarial”. Revista Virtual Universidad Catdlica del Norte, N°41, pp.123-136.

1> see: Soto, Rodriguez. 2014, op cit.,

16 OECD. 2016. Op cit., p.86.

17 see: Betancourt, José Bernardo Ramirez, et al., 2012. “Ventajas y desventajas de la Sociedad por Acciones Simplificada para la
empresa familiar en Colombia. Estudio exploratorio”. Estudios Gerenciales 29, pp. 213-221.
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The meteoric rise and growth of SAS in Colombia has few precedents. According to information from the
Confederation of Colombia’s Chamber of Commerce (Confecamaras)®, in 2011 SAS had come to represent
almost 90% of all registered legal societies, with a growth rate of 43% for the same year that limited societies
had a negative growth rate of 47%. Indeed, for this year there were over 11,000 SAS registered. Moving on to
2015, it was estimated that 54% of all firms created in Colombia since 2008 are SAS.*Indeed, examining data
from two for the country’s main chamber of commerce offices, the meteoric rise of SAS is confirmed. For
example, the latest available figures show that for 69 of Antioquia’s municipalities there are 40.045 SAS®
registered and in 18 of the Department of Bolivar's municipalities there are 10.030 SAS%.

The exorbitant rise of SAS in the past decade has not been met with any adequate attempt to regulate or
monitor their behaviour concerning working conditions of employees and indeed, the type of labour relations
practiced. As SAS workers are legally considered partners, the Ministry of Labour does not produce any data
concerning the number of workers employed by such firms. Other State entities are similarly curtailed in their
regulatory powers. For example, contrary to other business society figures, SAS do not need the authorization
of Supersociedades to dissolve the firm and shareholders of these firms are only legally liable for the amount
of their invested capital, as such they are exempt from being legally obliged to respond for labour-related
payments due. Their numeric explosion and their wide flexibility have confounded and swamped State
capacity to ensure that the rights of SAS employees are respected and that they don’t engage in illegal forms
of labour outsourcing. For the Ministry of Work and for Colombia’s trade union movement, SAS have
effectively become a type of unmanageable actor who operates outside the labour law and unburdened by
restrictions as to its actions vis-a-vis its employees. In such a state of affairs, in a business and social
environment grounded in the popular anecdote, “hecha la ley, hecha la tampa” (once the law is created, so too
has the method of evading it), one cannot be hopeful that any form of voluntary regulation in line with good
practice will occur to any significant degree.

Union contracts (contrato sindical) have been the other figure most charged with replacing the practice of
illegal labour outsourcing after labour inspectors began to regulate and fine CTAs for this practice. Classified
by the Ministry of Work as a type of collective agreement, in reality, union contracts function as a flexible
manner for firms to outsource commercial activities??. While union contracts are not new legal figures in
Colombia, they remained decidedly peripheral to labour relations before regulatory attention began focusing
on CTAs. Indeed, as shown in the above table, for 2006 there were only 12 union contracts registered by the
Ministry of Work and 50 for 2010. Yet just as LAP began to take effect and after the outlining of Resolution
2628 by the EP, the numbers of these contracts submitted by unscrupulous “false” union presidents began to
soar: 708 in 2012 and peaking at 2066 in 2014 with an estimated number of 105,366 workers labouring under
such figures without recourse to adequate protection from the State and forced into being members in unions
that rather than uphold their labour rights, actively sought to negate them. These contracts flooded the health
sector, up until 2013 more than 95% of all union contracts were registered in there, but during 2013-2014, the

8 Dominguez, J., 2011. “Empresas creadas 2011”. Confecamaras. http://www.confecamaras.org.co/index.php?option=com
content&view=article&id=227:empresas-creadas-2011&catid=38:catnoticiaprincipal (consulted March 2014).

19 see: El Colombiano. “De las sociedades por acciones simplificadas: un gran balance”. 15 June 2015.
http://www.elcolombiano.com/negocios/de-las-sociedades-por-acciones-simplificadas-un-gran-balance-BC2136524 (consulted on
1st April 2018).

2 gee: http://www.camaramedellin.com.co/site/Servicios-Empresariales/Informacion-Empresarial/Estadisticas-
Camara.aspx (consulted on 4th April 2018).

21 See: http://www.cccartagena.org.co/ (consulted on 4th April 2018).

22 See: ENS. 2015. Cuatro afios de incumplimiento del Plan de Accion Laboral (PAL). Informe sobre los primeros cuatro afios de la
implementacion del PAL (2011-2015). Ediciones Escuela Nacional Sindical (ENS), http://www.ens.org.co/wp-
content/uploads/2016/12/INFORME-PLAN-DE-ACCION-LABORAL-OBAMA-SANTOS-2015_opt.pdf p.31.
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Ministry for Work registered 429 union contracts in the commercial sector and a further 439 in industry, a
factor showing how such a figure had obtained the approval of unprincipled business people®. The
phenomenal rise of this figure and its perversion of union activities only began to end and reverse its tendency
during 2016 and 2017 due to the formulation of Decree 036 of 2016 which set forth a timid form of regulating
union contracts, which while slightly impeding their spread*did not enhance mechanisms aimed at protecting
workers' rights who were outsourced by “their” union.

While it's important to illustrate the particularities of some of the main figures and methods of promoting illegal
labour outsourcing, in order to adequately evaluate whether or not such a practice has increased-decreased in
recent years in numeric terms, we must examine the overall tendencies of labour outsourcing. The table below
offers such an appreciation. A first tentative examination highlights the extremely high number of Colombian
workers who labour without any contract, a factor that automatically excludes them from any of the basic
protections of their workers’ rights. While the percentage of workers with a contract has risen slightly, moving
from 47.1% in 2010 to 53.8% for the 1% semester of 2016, it is still worryingly high. Concerning the number
(and %) of formal workers® who are “outsourced” (whether legally or illegally), it is evident that from 2012-
2016 there was only the most marginal of percentile reductions (just 0.2%). Indeed, 11% of all contracted
workers were subcontracted in 2012 and this actually increased in 2014 and 2015 (11.6% and 11.5%
respectively), until finally falling very marginally in the first semester of 2016 (10.8%).

The number of workers contracted by Temp Service firms (EST), the only legal figure formally permitted to
undertake labour outsourcing, increased during the 2011-2016 period by 76,431 workers. Yet, if we examine
the drop in the number of workers’ affiliated to CTAs during this same timeframe, it comes to 117,700 workers
less. Meanwhile estimates for the numbers of workers outsourced via union contracts, during the same period,
increased by 63,661. Without being able to account for workers outsourced by SAS, due to the lack of any
official information, but based on a number of cases whereby workers and trade unions have filed complaints
concerning such practices in a number of firms in diverse economic sectors, it appears evident that there has
been no real progress made by the Colombian government in terms of abiding by its commitments, both in the
LAP and Resolution 2628 to eradicate or at least dramatically reduce illegal labour outsourcing in the country.
Due to this distinct lack of progress, the level of fulfilment for this theme is calculated, as per table 1 (in the
introductory section) as 0.

3 See: CUT, CTC y AFL-CIO. Tres afios de incumplimiento del Plan de Accién Laboral (PAL). Informe sobre los primeros tres afios de la
implementacion del PAL (2011-2014). Ediciones Escuela Nacional Sindical (ENS), http://www.ens.org.co/wp-
content/uploads/2016/12/INFORME-PLAN-DE-ACCION-LABORAL-OBAMA-SANTOS-2014-COMPLETO.pdf ;y ENS. 2015. Op cit.,
p.37.

2 For example, a reform of the union contract in 2010 permitted that the unién president could negotiate and sign a union
contract, whereas previously formal approval rested with the mechanism of the unién assembly. The 2016 reinstated this principle.

% Herein we understand formal workers in the most basic of meanings, ie, those that have a contract.
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Table. Tendencies in numbers of workers with a labour contract and outsourced. 2010-2016 (1stT)

Contracting firm is

: Workers .
Year Occupied with alo t.he same as the gprx 'I:emp-serwce CTA
workforce firm where vyou firms
contract
work
2010 19213323 9044782 47,1% |7931129 87,7% | 463996 255323
2011 20018831 10396752 51,9% |9166781 88,2% |518013 175776
2012 | 20696418 10778938 52,1% | 9593575 89,0% |577389 94604
2013 52,8% |9905366 89,1% | 582035 72951
2014 | 21503323 11485645 53,4% (10157028 88,4% | 569066 69257
2015 53,8% |10493083 88,5% |578876 59641
igtl_re- 21552325 11595505 53,8% |10346287 89,2% |594444 58076

Source: micro-data taken from the DANE's Gran Encuesta de Hogares.

Employees who work at the firm that contracts them
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Labour Formalization Agreements

Labour Formalization Agreements (LFAs) were promoted by the Colombian government as an effective
mechanism to reduce and eventually eradicate the practice of illegal labour outsourcing. The philosophy
behind LFAs was that in a climate of global competitiveness and its cut-throat business environment,
governments should alter their tactics and attempt to promote a culture of respect for the law rather than
handing out large fines to employers for infringements. Basically, LFAs put into practice the carrot-or-stick
approach to business compliance with labour laws regarding outsourcing.

Colombian labour law outlines the possibility that a labour inspector, after identifying a case of illegal labour
outsourcing, can initiate procedures that could end in the signing of a LFA. Such a figure is regulated via Law
1610 of 2013 and Resolution 321 of 2013 which stipulates that any LFA “should be previously socialized by
the employer with those workers who will be formalized, an act which evidences that he/she will fulfil the
respective Labour Formalization Agreement” (article 2). The spirit of LFAS, following the carrot-stick mantra, is
that the Ministry of Work can condone a hefty fine for illegal labour outsourcing if the employer in question
agrees to sign an agreement to gradually hire and formalize the labour relations with previously outsourced
workers (as set out in article 16, law 1610).

According to the Ministry, these Agreements imply four commitments by the employer: A) that the firm in
question does not repeat or dabble in any further conduct prohibited by Law 1429 of 2010 and its posterior
decrees; B) that the firm does not hire any workers via CTAs or Pre-CTAS to undertake any core business
activities; C) The constitution of programs and/or effective guarantees for compliance of the firms’ obligatory
wage, benefits and compensation payments to the workers; D) The verification of the fulfilment of the terms of
the LFA.

The Minister for Work, and various prominent business leaders, repeatedly spoke of this mechanism as being
the new path for concerted labour relations®. As argued by one expert, the “conciliatory and prepositive
essence of this mechanism makes it especially interesting to statespersons. If it turns out to be effective it
would be a step forward in the construction of better labour relations and in the achievement of decent
jobs”.?’Nonetheless, a word of caution is advisable as early self-congratulation can often turn sour after the
frenzy has settled. Such has been the case with the LFAs negotiated and signed over the past five years.

An evaluation of the LFAs signed between 2012-2017 shows that in all there were 260, covering a total of
42,713 Colombian workers (see the table below).

% See, for example: https://www.elespectador.com/economia/acuerdo-de-formalizacion-laboral-entre-avianca-y-mintrabajo-
beneficia-3000-personas-articulo-719002 (consulted 2 February 2018); http://www.mintrabajo.gov.co/web/guest/relaciones-
laborales/asuntos-internacionales/-/document_library/gA8FUFJpHX9p/view_file/204251 (consulted on 12 January 2018).

% Farne, Stefano. 2015. “Acuerdos de Formalizacién: ¢Ruta hacia la formalizacién en Colombia?”. Perspectivas N°2. Bogota: Fescol,

http://library.fes.de/pdf-files/bueros/kolumbien/11369.pdf (consulted March 2016).
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Year # LFA N° of formalized
workers

2012 3 1.905

2013 42 9.563

2014 41 9.493

2015 74 11.791

2016 53 3.926

2017 47 6.035

TOTAL 260 42.713

Source:; ENS Matriz, constructed from reports made by the Ministry for Work 2012-2017.

A number of conclusions can be made regarding the breadth and quality of the LFAs signed during this six-
year period. Firstly, given the enormity of the problem of illegal labour outsourcing, formalizing the labour
situation of roughly 40,000 workers, while positive, is little more than a drop of water in the ocean and is far
from having the impact stated by the Ministry for Work and the Colombian government. Secondly, a detailed
revision of the specific contractual conditions of these “newly-formalized” workers shows that not all of them
received direct and indefinite contracts with the firm in question. Indeed, while 27,212 were fortunate enough
to receive such a contract, 12,821 workers were offered temporary contracts for a year or less and 691 of
them only received a contract for the duration of a specific project or activity or, even worse, a contract for the
provision of services, which is not even a work contract but rather a civil contract, where the worker in question

is legally conceived as being an independent contractor (see the table below).

Table. Details of contracts offered to workers as part of certain LFAs

Type of contract # Observations

Contract for specific task or activity | 325 The date of termination is not specified

One-year, fixed-term contract 10.938 Contracts which have not been verified by
the Ministry of Work

Fixed-term contract for less than | 1,195 Fixed-term contracts of varying periods (3, 5

one year or 10 months) without verification by the
Ministry of Work

Provision of services contract 366 These contracts replace the previous temp-
service contracts these workers held. There
is no control or verification of the date of
termination of the contracts by the Ministry of
Work.

TOTAL 12.824

Source: ENS Matriz, constructed from reports made by the Ministry for Work 2012-2017.

Such data regarding a significant number of the workers supposedly formalized by such Agreements further
detracts from this mechanism. Indeed, allowing firms to forfeit fines for undertaking illegal activity and then not
ensuring that they truly formalize the workers who had been denied their most fundamental labour rights
previously, shows the lack of political will of the Ministry of Work and leads us to question the technical rigour
of the inspectors charged with reviewing such Agreements. Once again, we come to the conclusion that
nothing is as the Colombian government would have us believe. As can be seen from the data provided by the
Ministry of Work and the above analysis, there has been a small degree of progress in terms of formalizing
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some workers previously affected by illegal labour outsourcing. However, such change has not been as
substantial as was called for, both in LAP and Resolution 2628, and is considerably less than the many public
pronouncements and publicity made by the government regarding this topic. As such, we can only offer a
score of 3 (partial progress) for the progress made in formalizing work relations via the signing and follow-up of
LFAs.

Institutional strengthening through more and more effective labour inspections

The creation and strengthening of the Ministry of Work were the two pillars of the LAP as most of the actors
involved in formulating this Plan realized that without a state entity in charge of regulating labour relations
which counted on a sufficient number of personnel to ensure that labour law was complied with, there was no
hope that new laws protecting workers would actually be implemented or respected in practice. As many
experts have noted, labour inspection is the key activity that ensures the effectiveness of labour law?,
especially in a global context in which the “fissuring” of employment relations, the relocation of production and
the decrease in union numbers and density, have meant that labour inspection needs to be strengthened and
more effective®. In Colombia where the rate of union density does is only 4.6%% and labour informality
(measured by access to the system of social security) stands at 64% (or 14.1 million workers), the need for
efficient, well-trained, independent and autonomous labour inspectors is even more pressing than in most
other countries experiencing similar processes of capital flexibility and mobility.

The EP, via Resolution 2628, stipulated the need to fulfil the commitments made in the LAP and pay specific
attention to ensuring that labour inspection was strict and punitive when employers were caught discriminating
against workers, firing workers unjustly or intimidating and/or threatening workers. First and foremost,
alongside the creation of the Ministry of Work, the LAP specified the need to increase the number of labour
inspectors, moving from the 289 active inspectors as of 2009 to a grand total of 904 inspectors . Nonetheless,
seven years on from the signing of the LAP and nearly six since the publication of Resolution 2628, it appears
that the Ministry is yet to fulfil its commitments. Indeed, the latest figures available, state that for the end of
2016 there were only 837 inspectors in the Ministry and this figure fluctuates year-on-year, with the Ministry
continuously losing many of the inspectors it contracts.

The issues of transparency and the availability of information concerning the number and activities of labour
inspectors have generated enormous problems in terms of monitoring the degree of compliance of the Ministry
regarding this topic. There is no consistent methodology applied in terms of the way in which the Ministry
collates and publishes its data and as such, it is often impossible to denote trends or calculate
increases/decreases in the number of inspections undertaken and the results of their follow-up investigations.
For instance, for 2017 the Ministry reported that its inspectors undertook 2,200 workplace visits but no further
information is offered, regarding where they took place, what type of visits they were, what was the result of
these visits*. The yearly reports published by the ENS, on progress made regarding the implementation of the
LAP, go into minute detail in terms of specifying the fluctuations and consistent inadequacies of the labour
inspection system in Colombia®. What does seem to be an oft-repeated tactic of the Ministry is the way it
continuously promises progress in the immediate future. For example, the most recent report by the

8 See: Vega, Maria Luz Ruiz. 2009. Labour Administration and Inspection Programme. Ginebra: ILO; Weil, David. 2008. “A strategic
approach to labour inspection”. International Labour Review. Vol. 147 N° 4, pp.349-375.

2 Weil, David. 2008. “A strategic approach to labour inspection”. International Labour Review. Vol. 147 N° 4, pp.349-375.

30 Measurement based on the economically active population (EAP) divided by the number of unionists.

31 The increase was gradual: there were to be 135 new posts created in 2009 and a further 480 between 2011 and 2014.

32 advances on the Labor Sector ELSAC- OCDE. Ministry of Labor, Colombia. 2018.
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Colombian government, handed to the OECD’s Committee on Employment Relations and Social Policy at the
beginning of 2018*highlights how the Group of Special Investigation was given new powers, via Resolution
3783 of September 2017, to investigate: the misuse of collective pacts, union contracts and illegal labour
outsourcing in the five priority sectors (palm oil, cut-flowers, ports, mining and sugarcane), and that its
members had increased to 15 via Resolution 5242 of December 2017). Additionally, the Ministry spoke of how,
in 2018, it would create mobile inspection groups in nine provinces of Colombia.

Patience wears thin, however, when the false call of wolf has been made time after time. Rather than
evaluating future promises it is more relevant, in our opinion, to highlight the conclusions made by the Office of
Trade and Labour Affairs (OTLA) of the United States Department of Labour (USDOL) after making a 180-day
review of the labour complaint filed by Colombian and US unions, regarding the country’s supposed violation
of the Labour Chapter of the US-Colombian Free Trade Agreement (FTA). In its report, OTLA highlighted that
Colombia’s labour inspection system, although being significantly widened and restructured to enhance
operational capacity, is still inefficient and excessively bureaucratic and that it does not give the necessary
attention to the practice of labour outsourcing or union discrimination. The reasons for its ineffectiveness,
according to OTLA are: its high levels of inspector rotation; the difficulties the inspectors face in travelling to
rural zones; the lack of a national strategy of inspection; the lengthy delays in the process of inspection and
the no collection of fines related to the discrimination of union freedom of association and collective
bargaining.

Advances have been made but they are considerably less than what was called for and promised by the
Colombian government. The number of inspectors remains below the government's commitments and their
progress in effectively implementing the labour law is minimal and inefficient. For this reason the measurement
of progress for this theme can only be classified as being partial (3).

33 See, especially: CUT, CTC y AFL-CIO. 2014.Tres afios de incumplimiento del Plan de Accién Laboral (PAL). Informe sobre los
primeros tres afos de la implementacion del PAL (2011-2014). Ediciones Escuela Nacional Sindical (ENS),
http://www.ens.org.co/wp-content/uploads/2016/12/INFORME-PLAN-DE-ACCION-LABORAL-OBAMA-SANTOS-2014-
COMPLETO.pdf ; and: ENS. 2015. Cuatro afios de incumplimiento del Plan de Accion Laboral (PAL). Informe sobre los primeros
cuatro afios de la implementacion del PAL (2011-2015). Ediciones Escuela Nacional Sindical (ENS), http://www.ens.org.co/wp-
content/uploads/2016/12/INFORME-PLAN-DE-ACCION-LABORAL-OBAMA-SANTOS-2015 opt.pdf p.31.

3 Advances on the Labor Sector ELSAC- OCDE. Ministry of Labor, Colombia. 2018.
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Anti-union violence and impunity

In Colombia, violence against unionists is not a theme of the past, nor is it something that has been overcome.
Rather, as violent actions against Colombian unionists and union leaders continue, the Colombian government
and State institutions have yet to understand, theoretically and conceptually, this phenomenon, a serious
omission that has weakened their efforts to reduce and eradicate this violence. Furthermore, the incoherency
of the State in combating this scourge against unionists also applies to its efforts to prosecute its perpetrators
(both the material and intellectual authors) and design and implement an effective system of protection for
threatened unionists as a means of guaranteeing their physical safety and their freedom to undertake union
activity.

The lack of acceptable progress of the Colombian government in sufficiently addressing and tackling, head on,
violence against unionists has occurred in a political environment in which a number of international
institutions and partner governments (including the EP via the Resolution 2628) have set out clear guidelines
and commitments concerning this subject®.

Examining violence against unionists during the six years, 2012-2017, we can identify a number of trends and
characteristics: a) there has been a drop in the number of cases reported; b) this violence has increasingly
been directed at union leaders and activists; c) there has been an increase in violence against trade union
organizations; d) there has been an intersection between union violence and the criminalization of union
activity; e) there has been a reactivation of violence against unionists in rural zones; f) the persistence of
violence against unionists in the context of increased violence against rural leaders and human rights’
activists; g) there is a prevailing absence of justice; h) the mechanisms set in place to protect threatened
unionists do not adequately guarantee their safety or their freedom to undertake union activities.

Concretely, in the six years specified, the reduction in the number of cases reported (652 in 2012 against 212
in 2017%) should be read alongside the trend via which more violence is being directed against union leaders
(82.5% of all violent acts against unionists in 2017 corresponded to leaders). As can be seen from the table
below, in the past six years there were at least 2,234 violent acts committed against unionists in Colombia,
including 146 murders. Furthermore, it is important to note that despite the downward tendency in violence
against unionists for the six-year period, between 2015 and 2016 there was a 37% increase for all types of
anti-union violence. Analysing this violence in relation to the economic sectors where it is most concentrated
we find that three activities stand out: the education sector, agriculture and mining sectors, which together,
account for 63.6% of all violence of this type. Geographically, the provinces of the Valle de Cauca, Santander,
Cauca and Bolivar have been the most affected by this violence and they are also the regions where most
union leaders have suffered violence.

% For instance: the ILO: Conclusiones de la Misidn Tripartita de Alto Nivel a Colombia, 14-18 de febrero de 2011. In:

http://www.ens.org.co/apc-aa

files/3a8983fd104d6672011fe348084d2e16/Conclusiones_Misi_n_Tripartita_Alto_Nivel OIT 2011.pdf; the PNUD: “Reconocer el
pasado, construir el futuro. Informe sobre violencia contra sindicalistas y trabajadores sindicalizados, 1984-2011", coordinado por
el PNUD. In: http://www.pnud.org.co/2012/informe_sindicalismo.pdf; the OECD: “Estudios de la OCDE sobre el mercado laboral y
las politicas sociales: Colombia 2016". Resumen ejecutivo, evaluacién y recomendaciones. In:
https://www.oecd.org/fr/els/emp/OECD-Reviews-of-Labour-Market-and-Social-Policies-Colombia-AR-Spanish.pdf ; the Labor
Action Plan (LAP): “Cinco afios de incumplimiento, cinco afios esperando cambios reales. Informe de los cinco primeros afios de
implementacién del Plan de Acciéon Laboral (PAL). Escuela Nacional Sindical, May 2016. In: http://www.ens.org.co/wp-
content/uploads/2016/12/INFORME-PLAN-DE-ACCION-LABORAL-OBAMA-SANTOS-2016.pdf.

% Methodological note: the data corresponding to 2017 is provisional as it is currently being processed, contrasted and validated.
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Alongside the persistent and changing focus of violent actions against unionists and unions stands the
criminalization of union activity, understood as the combined actions that prioritize the resolution of labour
conflicts via the judicial realm or via calls to public order, mechanisms adopted by state functionaries that
result in blocking union activity and reducing unions to their most minimal expression. Specifically, over this
six-year period such tendencies can be evidenced through the following data: i) 161 labour and union protests
were restricted by the actions of the Mobile Squadron against Public Disturbance (ESMAD, in Spanish); ii)
there have been 86 cases in which unionists are facing disciplinary and judicial processes for participating in
protests®; iii) 210 violations against unionists were, presumably, committed by the State’s armed forces.
Collectively, these actions are extremely serious because they display how, in Colombia, union activity such
as protests and strikes are treated as crimes rather than as fundamental rights.

Table. Violations against the life, liberty and integrity of Colombian unionists, between 1 January 2012 and 31 December
2017

Type of violence against | 2012 2013 2014 2015 2016 2017 Overall total
unionists

N° Cases |N°Cases |N°Cases | N°Cases |N°Cases |N°Cases |N°Cases
Death threats 449 337 244 121 201 135 1487
Harassment 50 63 78 30 30 25 276
Murder 25 37 21 21 20 22 146
Attempted assassination (with or
without injury) 9 18 24 17 18 16 102
Forced displacement 90 3 1 1 1 96
Arbitrary detention 19 24 17 8 5 9 82
lllegal entry 3 2 2 8 2 19
Torture 2 1 4 2 1 10
Forced disappearance 5 1 2 1 9
Kidnapping 3 7
Overall total 652 489 388 208 285 212 2234

Source: Sistema de Informacién en Derechos Humanos, SINDERH, ENS.

While there has been progress made in reducing the number of homicides of Colombian unionists, the
structural problem of anti-union violence remains and violent actions against unionists have gradually changed
forms while remaining effective and frequent methods of hindering unidn activity and instilling fear into
Colombian unionists. For this reason it is impossible to evalute the government's progress any higher than 3
(partial). Much more political will, resources and effectiveness are required before this tragic phenomenon is
finally overcome in Colombia.

Protection for trade unionists

Regarding the protection of threatened unionists, six years have passed since the government began putting
into place mechanisms aimed at strengthening the protection program for Colombian unionists. These
included an increased budget and the goals of ensuring greater coverage, better functioning and efficiency,
but the results have not been satisfactory.

37 Methodological note: this figure is provisional as information is still being collected.
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The Government has announced the following improvements in its system of protection for Colombian
unionists: 1) the increase in the number of unionists given protection schemes; i) an increase in the number of
studies of risk; iii) the implementation of measures aimed at speeding up the state’s response to requests for
protection; iv) the increase in economic and human resources devoted to the protection of unionists; v) the
creation of the Committee for the Evaluation of Risk and the Recommendation of Measures (CERREM)®; vi)
the provision of labour guarantees for threatened teachers®. In March 2016 the National Unit of Protection
(UNP in Spanish) pronounced that some of its main achievements were: the creation of the Group for
Attention to Users; the assignment of an advisor to trade unions; the participation of Colombia’s union
confederations in CERREM,; and its participation in the Inter-institutional Commission of Workers’ Human
Rights®.

These steps forward, although mitigating some of the problems of the unionist protection program, did not
bring about the profound transformation required, in terms of its focus and functioning. Firstly, the protection
offered should not only be individual, it should be geared towards the needs of the trade union organizations
affected and their members. Secondly, the evaluation of risk needs to include an analysis of the context.
Thirdly, protection needs to be more preventive and less reactive. Additionally, the operating failures of the
UNP are reiterative: i) there have been continual delays in the procedures related to the evaluation of risk and
the implementation of protection measures; ii) there are cases of unionists who desperately need protection
yet this has not been forthcoming; iv) there is still no progress regarding collective protection for unionists; v)
there is a lack of monitoring mechanisms in place.

The issue of impunity for the perpetrators of violence against unionists remains highly contentious despite the
significant strengthening of the capacity of the General Attorney’s Office (GAO- in Spanish, la Fiscalia) to
investigate crimes committed against trade unionists. Between 2010 and 2015, the rate of impunity has only
dropped from 98% to 95%. Examining the data produced by the General Attorney’s Office, we find that of the
502 related judicial sentences produced, there were only 440 prison sentences imputed, which comes to 87%
of the sentences. Furthermore, after examining the reports of the GAO’s concerning the number of prison
sentences emitted between 2007 and 2014, there is a marked increase for the year 2011, after the signing of
the Labour Action Plan (125 sentences), but this positive trend did not continue in the following three years.
Indeed, in 2016, the Superior Council of the Judiciary reduced from 3 to 2 the number of judges dedicated to
hearing cases involving trade unionist murders®, a decision that will surely cause a further drop in the rate of
cases solved and sentenced in coming years.

In conclusion, in order to transform the present high levels of impunity into justice, truth and reparation for the
victims and their loved ones, the Colombian government needs to adopt measures that are not only geared
towards further strengthening the GAO but also ones that promote new investigative methodologies, the
concrete participation of victims in the investigative process, and the development of a new plan of action that
is directed towards moving from the emission of occasional sentences towards a policy that prioritizes sound
research, the clarification of the truth, more prison sentences for the authors of this violence and actions that
seek to prevent future violence against unionists. In conclusion, we can assert that while indeed progress has
been made in more adequately protecting threatened unionists and prosecuting past criminal acts of violence

3 CERREM was created on the 26th December 2011 via decree 4912. See:

http://wsp.presidencia.gov.co/Normativa/Decretos/2011/Documents/Diciembre/26/dec491226122011.pdf (Consulted, 16 March
2016).

% The Colombian Ministry of Education issued the Resolution 3900 in May 2011, “Por la cual se modifica parcialmente la Resolucién
1240 de 2010 que establece el procedimiento para la proteccién de docentes y directivos docentes”.

0 The UNP’s response to a right of petition sent by the ENS (OFI16-00010596) on 15 March 2016.

! See: Escuela Nacional Sindical. 2016. Cuaderno de Derechos Humanos N° 24. “Voces que no callan”. Escuela Nacional Sindical.
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against unionists, for both themes, the advances have been weak, unstructured and very slow. The Colombian
government must get serious about the topic of anti-union violence, protect both individually and collectively
threatened unionists and their organizations and effectively and more rapidly prosecute the thousands of past
acts of anti-union violence. So far, only partial and very incremental progress has occurred and for this reason,
a score of 3 is the highest possible evaluation we can offer.

Promoting union rights and penalizing employers for denying workers their rights to freedom of
association and collective bargaining

In Colombia, on one side, the country’s unionists continue to suffer persecution and, in extreme cases,
violence for undertaking union activity, on the other side, they face multiple obstacles for exercising their union
freedoms on a daily basis. One of the central political focal points of the LAP was for the Colombian
government to protect, guarantee and even promote unionization in a country in which unions and unionists
had faced a systematic and historical culture of anti-unionism. As already noted, the combination of this
cultural anti-unionism, often exacerbated by flagrant anti-union violence, has led to the country boasting a
unionization rate of less than 5%. Additionally, more than 80% of Colombian unions have less than 100
members which leaves them notably weak and often incapable of undertaking successful collective bargaining
processes.

Table. Evolution of union membership in Colombia 2008-2016

Year 2008 2010 2012 2014 2016
Members 821,957 811,850 821,957 956,004 1,025,754
Rate of | 4.7% 4.2% 3.9% 4.4% 4.6%
unionization

Source: Ministry of Work; SISLAB-ENS

As well as the violence and anti-union culture that pervade Colombia, there are numerous mechanisms and
practices that firms utilize to constrain collective bargaining processes and impede union organizations from
growing and consolidating themselves as a means of offering more protection and services to their members
and workers in general. We have already examined how union contracts (contratos sindicales) foment illegal
labour outsourcing and, even more worryingly, distort the very nature of trade unions as organizations created
to protect and serve the interests of workers, instead, converting them, in the case of those that sign these
contracts, into commercial entities only geared towards making money from exploiting the workers who are
“formally” declared their members. Nonetheless, alongside this highly controversial figure, rests another
legally-recognized figure, termed collective pacts (pactos colectivos) and formally registered by the Ministry of
Work as a form of collective agreement.

In Colombia, under the LAP, the Colombian government was pressured to more effectively regulate the
misuse to better protect union activity and especially, collective bargaining processes undertaken by unions.
The Resolution 2628, for its part, went further, calling for the prohibition of these pacts whenever a trade union
was present at a firm. The reason for these demands is the harmful effect collective pacts have had on unions
across Colombia but especially in the manufacturing sector where they have been rolled out to either prevent
the creation of a union or contain and weaken existing unions. There are a plethora of examples that display
the damaging effects of collective pacts in workplaces and unions across the country. For example, only in
2016, as a means of defending themselves against the misuse of these collective pacts, a number of trade
unions, supported by the confederations, CUT (Confederacion Unitaria de Trabajadores de Colombia) and
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CTC (Confederacién de Trabajadores de Colombia), and advised by the legal team of the ENS, formally
registered 37 complaints* against the same number of firms who had implemented pacts as a means of
attacking, destabilizing or eroding the power and activities of unions. Nonetheless, almost two years later,
despite the stringent demands for action by the US and EU authorities, the administrative and investigative
follow ups are yet to reap rewards. Indeed, according to official reports, the Ministry’s Special Investigative
Group, created via Resolution 3783 of November 2017 had only begun processing 13 of these complaints as
of July 20174,

Such passivity in enforcing the law, fining firms that unlawfully use such mechanisms and prohibiting the
further use of collective pacts is well illustrated when we examine the evolution of collective pacts, with special
attention being paid to 2011 and the following years. For example, as shown in the table below, while in 2011
there were 170 pacts registered (with a total worker coverage of 38,420 non-unionized workers), in 2012, after
the formulation of LAP and Resolution 2628, this number had risen to 216 pacts, with more than 10,000
additional non-unionized workers covered. Moving on to 2015 the number had risen to 251 with more than
100,000 non-unionized workers covered.

Table. Evolution of Collective agreements in Colombia (2008-2016)

Year | Collective Collective Pact Union Contract Labour Agreements | Total

Bargaining

Agreement

N° Workers' N° Workers' N° Workers' N° Workers' N° Workers'

cases | covered cases | covered cases | covered cases | covered cases | covered
2008 282 69.654 217 49,042 40 9.040 539 127.736
2009 373 92.131 209 47.234 46 10.396 628 149.761
2010 254 61.750 225 50.624 50 11.300 529 123.674
2011 353 93.192 170 38.420 164 37.064 687 168.676
2012 325 83.688 216 48.816 708 159.782 1.249 292.286
2013 459 75.211 208 21.424 964 49.164 266 | 1.166.000 | 1.897 1.311.799
2014 354 77.243 251 86.717 | 2.066 105.366 608 | 1.166.000 | 3.279 1.435.326
2015 500 108.000 216 100.875 | 1.975 100.725 720 | 1.166.000 | 3.411 1.475.600
2016 387 83.558 261 SD SD S.D| 1.000 | 1.166.000 S.D S.D

Source: SISLAB - ENS

Another way of measuring the negative impacts of the proliferation of union contracts and collective pacts,
despite the supposed tougher regulations and government commitment to regulating them effectively, is to
examine the evolution of collective bargaining in the private sector of Colombia during the same period,
especially when considering that the promotion of union activity was one of the explicit goals of the LAP and
an implicit objective of the EP’s Resolution 2628. If we look at the data in the above table we can see, all too
clearly, that collective bargaining has generally remained stagnant and peripheral to labour relations across
the country. Indeed, for 2011 unions deposited 353 CBAs covering a total of 93,192 workers (both unionized
and non-unionized, depending on whether the union in question had more than one-third membership of the
workplace). Moving on to 2016, four years after Resolution 2628 was approved, the number of CBAs
celebrated had only risen minimally and benefitting workers had actually decreased by almost 10,000. Such
figures speak volumes for the lack of progress in protecting union rights to initiate and conclude collective
bargaining in Colombia, but this stagnation, at best, and regression, in quantitative terms can also be
explained by other actions and omissions by the Colombian government. Especially concerning the use of the
strike as a legal mechanism to limit the economic power of capital to impose its will, irrespective of the rights
and conditions of workers, recent years have been littered with examples where Colombian judges have
declared strikes illegal, especially via the argument that the economic activity in question was an “essential

42 see Annex N° 1 for a list of the unions and firms involved in these complaints.
3 See: Ministerio del Trabajo. Sector Trabajo Informe al Congreso 2016-2017, p.31
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public service”, even while the Colombian government has failed to fulfil its promise of harmonizing Colombian
legislation regarding these activities with ILO dictates and suggestions, leading to a situation where the right to
strike remains very restricted*.

Perhaps the only notable measure of progress in recent years concerning the widening of protection and
guarantees for union activity and specifically, collective bargaining, was the long-delayed decision to permit
collective bargaining in the public sector, approved via Decree 1092 of 2012%, which aligned with the
parameters of the ILO Convention 151 concerning this topic. In numeric terms, allowing public sector unions to
negotiate the terms and benefits associated with their employment has been the biggest breakthrough for
unions in recent decades and as can be seen from the above table, this decision set in the motion novel
processes of bargaining between unions in public entities (both first, second and third-level unions which is not
permitted in the private sector) and for 2016 1000 CBAs were signed (formally termed Labour Agreements),
benefitting 1.166,000 public sector workers. The most recent collective negotiations signed in the public sector
took place in June 2017 and were approved by the three Colombian trade union confederations (CUT, CGT
and CTC). Nonetheless, there remain various problems regarding both the mechanisms and limitations of
these negotiation processes, for example instead of using the instance of the Arbitration Tribunal when
agreement between the parties is not reached, the decree establishes that a mediator is authorised to decide
how to resolve such impasses.

Concerning the punishment of employers for constraining or actually negating union freedoms, the LAP
included the request that the Colombian government reformed the Penal Code, specifically article 200, in a
way that would lift explicit union discrimination to the level of being punished not only through administrative
measures, such as fines, but through possible prison sentences. Such a measure was welcomed heartily by
the Colombian union movement as at last, it was thought that such possible sanctions would pressure
employers to reconsider their anti-union practices in the face of such harsh punishment. Nonetheless, nearly
seven years later and the effects of this law have been largely discursive. While judges have been accorded
this new-found power to punish, the investigative process has been inefficient and drawn-out, something
continuously mentioned by officials from the US’ Labour Ministry (USDOL). Indeed, between 2011-2016 only
127 investigations into this crime have been undertaken despite over 1800 official complaints by unionists of
this practice. In 65 cases of complaint, conciliation was reached, in 258 the employer desisted with his/her
anti-union practices and in a further 43 the union decided not to continue the process. Only 20 sentences have
been emitted. Such data attests to progress but of a very gradual and limited nature and definitely not up to
the standards set in the LAP*. For this reason, we can only offer a score of 3 (partial progress) for the
Colombian government related to its efforts in this topic.

4 See for example, OECD. 2016, op cit., pp.118-119.
% The decree which regulated Law 411 of 1997.
%6 See: Informe al Congreso 2016-2017 Sector Comercio, Industria y Turismo
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Legislative acts and political measures set in place to guarantee freedom of association and collective
bargaining, especially for informal workers

As outlined above, apart from the progress made in the public sector, there is little improvement to note over
recent years regarding the broadening and protection of union activity in the private sector. Despite many
promises regarding the formulation of laws and projects aimed at protecting such rights, between 2012 and
2017 there were only three concrete projects sent to parliament for debate and as of the beginning of 2018
they are all still awaiting discussion in Congress: i) project to Dignify Work for the Rural Population; ii)
Regulation for the Right to Strike; iii) Labour Formalization for Small Coffee Producers.*’ In terms of political
measures one attempt by the government to more effectively regulate Arbitration Tribunals which have
historically been focal points for criticism, both from unions and employers, due to their inefficiencies and long-
drawn out nature®. The Decree 017 of 2016 regulated the procedures for announcing, constituting and the
functioning of these tribunals. Nonetheless, while being a promising initiative, in practice it only specified on
the procedures for announcing and setting up the tribunals and left their actual functioning to the stipulations
found in the Labour Code. As such the principal problem with these tribunals, there inefficacy and drawn-out
nature continue to leave workers involved at risk of anti-union actions from their employers. As already
mentioned, Decree 036 of 2016 looked to more stringently regulate the use of union contracts but, while
including mechanisms aimed at making this process more democratic and more in line with the decisions of
the union delegates, rather than merely the union president, this figure continues to violate workers’ rights,
regarding their inability to freely and autonomously collectively bargain and converting these workers into
subcontracted labourers by their very own union. The ex-Minister for Work, Clara Lépez Obregdn, prior to
resigning from her post in early 2017, set forth a number of initiatives designed to more substantively protect
collectively bargaining. Most importantly was her project to regulate collective pacts and the other that sought
to multi-level collective bargaining, as suggested by the OECD’s Committee for Employment Relations and
Social Policy. Nonetheless, since resigning from this post, the Ministry for Work has not advanced in the
concrete design and approval of these initiatives.

Beyond promises, proposed legislative measures and empty ministerial discourses there has been no
concrete progress made related to the approval and implementation of laws and policies designed to protect
union activity. Indeed, while we see very incremental progress related to the procedures regulating the
approval of union contracts, regarding the right to strike, recent years have only shown regression in terms of
the implementation of arbitrary sentences that have further weakened unions’ right to strike as a fundamental
right to redress the structural power imbalance between workers and employers. Without doubt on this broad
theme the Colombian government cannot be accorded a score above 0. Progress entails legislative steps
forward and regulatory mechanisms of enforcement. On this topic there has not been either one or the other.

47 See: http://www.senado.gov.co/az-legislativo/proyectos-de-ley
“8 For a critique of these Tribunals, see: OECD. 2016, op cit.,p.120.

23



The creation of mechanisms to foment social dialogue with civil society

The European Parliament (EP) requested the Colombian government to design a legal framework for
mechanisms of social dialogue with civil society within six months of ratifying the FTA in question. Additionally,
Resolution 2628 calls for the government to establish national mechanisms for representative consultation and
promote an advisory group on Human Rights in line with the stipulations of the FTA, specifically Chapter IX on
Trade and Sustainable Development. As with most of the other requests in this Resolution, the Colombian
government has been imperiously slow in complying. Indeed, specifically related to the FTA the government is
still to set out a legal framework for civil society-state dialogue and in terms of promoting the formation of a
Domestic Advisory Group (DAG) to consult, discuss and monitor the government’s compliance with the terms
set out in Chapter IX of the FTA, the Colombian government initially subsumed such a format into two
institutions that had been created in the 1991 Constitution, and which had government representation, a factor
that went directly against the parameters of Chapter IX of the FTA and the recommendations of the EP.

Civil society groups from three sectors (unions, NGOs and employer associations) attempted, from 2014
onwards, to form and receive state recognition of, the requested DAG, following in the footsteps of the DAGs
within the EU. Repeatedly, however, the government, via functionaries from the Ministry of Labour, in
particular, as well as the Ministry for Industry, Commerce and Tourism, and the Environment, continuously
disregarded such efforts and it was only in early 2017 after much debate, tension and pressure from the EU
DAG and the UE in Colombia that the government formally acknowledged and began proposing meetings with
the Colombian DAG. Nonetheless, since such time, this mechanism is functioning and as such, it is a sign of
progress, however slow in coming it may have been. On this topic progress has been incredibly slow and only
incremental and definitely not in line with the commitments the Colombian government signed onto in this FTA.
For this reason an numeric evaluation of its progress cannot surpass the score of 3 of a possible 6.

Promoting Corporate Social Responsibility (CSR) in Colombia

Resolution 2628 of the EP requests that companies present in Colombia, together with the Colombian
government, implement and support policies and practices of Corporate Social responsibility (CSR) that
comply with the guidelines set out in multilateral proposals such as the United Nation’s (UN) Guiding Principles
on Business and Human Rights, the OECD’s Guidelines for Multinational Enterprises, the communication of
the European Commission of October 2011 and others such as the UN's Global Compact. The idea of the EP,
following the recommendations of the Commission, is that companies should “have a process in place to
integrate social, environmental, ethical human rights and consumer concerns into their business
operations and core strategy in close cooperation with their stakeholders"*.

In Colombia, CSR has gained foothold within the business community, in part due to the new demands of the
international market and investment standards. Nonetheless, while most multinational companies (MNCs)
present in Colombia, and Colombian-based multilatinas, publish annual reports in line with the guidelines
specified in the Global reporting Initiative (for 2006 and 2013) and close to 200 are reported as being “active”
adherents to the Global Compact™, frequently their concrete daily practices differ from their official discourse.

49 See: European Commission. “Corporate Social Responsibility: a new definition, a new agenda for action”,

http://europa.eu/rapid/press-release_ MEMO-11-730_en.htm (consulted on 14th April 2018).
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For example, in November 2017, the National Council of Employers’ Associations (Consejo Gremial Nacional-
CGN), which represents Colombia’s business community, presented its Business Agenda 2018-2022. This
document differs enormously from the principles and values generally found in the Sustainable development
reports of most MNCs present in Colombia. No mention is made of the need to promote a balanced model of
development in benefit of Colombian society as a whole, and despite the enormous scale of endemic business
and political corruption in Colombia, the document fails to mention the importance of promoting the
development and strengthening of values and principles such as responsibility and honesty. Concerning its
proposals for the labour market the Council suggests expanding outsourcing, increasing the gap between the
median and minimum wages, not by increasing the median but by lowering the minimum. No mention is made
of the need to protect fundamental labour rights such as the freedom of association and collective bargaining.
Rather, the document proposes increasing the age of retirement, lowering corporate taxes and employer
contributions to social security, while increasing the burden on formal workers. In this light, CSR shows its face
as a mechanism for improving the corporate image as a means of cheap advertising, rather than as a tool for
promoting good business practice to the benefit of the wider community.

The Colombian government, as part of its frenetic drive to be admitted to the OECD, signed on to the
previously mentioned Guidelines (in 2011) and created a National Contact Point (NCP), via the decree 1400 of
2012. Initially Colombia’s NCP was nothing more than a formal mechanism, with a functionary situated within
the Ministry for Commerce, Industry and Tourism, who only acted to attend and publicise events. Nonetheless,
after serious criticism from the union movement and Colombian NGOs during 2013-2014, it appears that this
mechanism has begun to fulfil its responsibilities. At the beginning of 2018 this NCP has been involved in
examining or collabourating on three formal complaints against MNCs registered in Colombia®: the German
logistics giant (DHL), the US coal-mining firm (Drummond) and the Colombian hotel chain (Decamerdn).
Considering the enormous numbers of formal complaints made by unions, at the Ministry for Work, against
MNCs for anti-union practices it is surprising that only three cases have come before the Colombian NPC but
this has to do with the lack of diffusion of this mechanism among Colombian unions and communities. The
Government publishes an annual list of events at which the NCP is mentioned (40 for 2014; 24 for 2013; and
26 for 2012) but a national communication strategy is yet to be put in place so that community activists and
unionists, rather than only one or two national-level unionists and NGO-directors, know of the existence of
such a mechanism and how they can use it to denounce malpractice. Further and more decisive steps are
needed in this topic. As such they have been minimal and overly institutional. Until the topic of CSR is widely
disseminated across Colombia’s territory, it will continue to be a mechanism more associated with the
commercial image of companies rather than a mechanism for enhancing real social and environmental
sustainability in the country. For this reason, we can only offer a score that shows partial progress, 3.

0 See: List of active firms adherents to the UN’s Global Compact in Colombia: 192 active global companies and in total 589
registered bodies: https://www.unglobalcompact.org/what-is-gc/participants/search?page=4&search%5Bcountries%5D%5B
%5D=39&search%5Bkeywords%5D=&search%5Borganization_types%5D%5B%5D=2&search%5Borganization_types%5D%5B
%5D=5&search%5Bper_page%5D=50&search%5Breporting_status%5D%5B%5D=noncommunicating&search%5Breporting_status
%5D%5B%5D=active&search%5Bsort_direction%5D=asc&search%5Bsort_field%5D=&utf8=%E2%9C%93 (sourced: 14 April, 2018).
> See: http://www.mincit.gov.co/mincomercioexterior/publicaciones/8667/casos_especificos (consulted on 14 April 2018).
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The elimination of Child labour in Colombia

One of the themes of most resonance in the international sphere regarding human rights is that of child labour.
While not a concrete theme in the LAP, Resolution 2628 specifically called on the Colombian government to
combat child labour as a means of guaranteeing children’s human rights and basic dignity. The ILO
Convention 138 (1973) concerning the minimum age of employment and the more recent Convention 182
(1999) concerning the eradication of the worst forms of child labour define child labour as: firstly, work
undertaken by children who are younger than the minimum age for employment which limits their access to
rights such as education, recreation, health, and as such, their free development as individuals; and secondly,
work that endangers a child’s physical, mental or moral wellbeing.

Child labour is one of the activities that most compromises the development of children, although in many
developing countries it is an economic necessity and culturally acceptable by many families due to the
precarious and unstable economic conditions in which they live.

In Colombia, utilizing the new methodology for the measurement of child labour*, we can make comparisons
of this phenomenon between the years 2012 and 2016. Doing so, we find that child labour has displayed a
2.4% reduction across the country, meaning that by the end of 2016 there were 291,000 less children working
than in 2012, which is a notable step in the right direction. Nonetheless, there is much progress still to be
made, especially regarding the need to reduce the still broad gap between the rate of child labour in urban and
rural zones. Indeed, for the fourth trimester of 2016, according to DANE®, there were 869,000 children-
adolescents working, a rate of 7.8% of the total. The great majority of them do so in the agricultural sector
(36.6%) and hotels, commerce and restaurants (36.3%). Without doubt, further efforts are required and part of
the institutional effort should be to strengthen the Department for Inspection, especially in rural zones of the
country, as a means of monitoring compliance with labour law and protecting the rights of vulnerable
populations such as children and adolescents.

Graph. National rate of child labour and the amplified rate of child labour, 4™ Trimester (%)
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52 The DANE (National Administrative Department for Statistics), in collaboration with the Colombian Institute for Family Wellbeing
(ICBF), the Ministry for Work and the ILO’S Program for Statistical Information and the Monitoring of Child Labour (SIMPOC),
undertook the first National Survey of Child Labour. Since then, the DANE realizes follow-ups every two years of the principal
indices of child labour.

>3 See: DANE. Médulo Trabajo Infantil.
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As the above graph displays, there has been very small and positive change in the extent of child labour
across the country, but there needs to be a more concerted drive by the government to more conclusively
reduce and eventually eradicate such a blight on the present and future of Colombia’s youngest inhabitants.
Only partial progress can be seen in this topic and as such, the government can only receive a score of 3.

Harmonising the national legal labour framework in line with ILO Conventions

The lack of an efficient model for the regulation of labour relations which is in harmony with international norms
is not a new theme in Colombia. For years the country has faced special scrutiny by ILO experts for themes
related to the lack of guarantees and protection of rights related to the freedom of association and collective
bargaining. As a means of ameliorating this historical negligence, the Colombian government, following ILO
recommendations and the suggestions of the EP, announced that it would present numerous legislative
proposals to ratify ILO conventions. Two if the most important of these related to ILO Conventions 122
concerning employment policies and 135, concerning guarantees for worker representatives.

Despite this positive announcement, following other precedents, by the end of 2017 there had been no
measurable progress in the ratification of these conventions or others (especially conventions 149* and
183%). Convention 122 demands that governments formulate and implement policies that generate full
employment as a fundamental mechanism for economic development and as a means of improving living
standards and fomenting employment opportunities. The lack of progress in ratifying this convention
complements the structural deficiencies of the Colombian labour market. For January 2018 the national
unemployment rate came to 11.8%, significantly higher than the two previous years (9.4% and 9.2%
respectively). For an alternative measurement, the rate of subjective sub-employment across the country, for
January 2018, came to 21.4% and the objective sub-employment rate came to 18.7%. All three measurements
point to the high levels of precarious employment and unemployment in the country, showing the enormous
challenges facing the government in terms of not only ratifying Convention 122 but also designing and
implementing policies in accordance with its guidelines.

The formal approval of Convention 135 remains stagnant, with the legislative proposal currently in transit in the
Colombian Senate, after being formally presented by the actual Minister of Work on 25 July 2017, without any
prior consultation or discussion with representatives from the Colombian union movement. Once again, such
actions display not only the laxness of the Colombian government in terms of prioritising labour rights but also
its aversion to practicing social dialogue with representative bodies that don't come from the business sector.

Once again, we must underline that legislative promises do not display concrete progress. Until such
proposals are legally approved and then a plan of implementation is set up and promoted within the Ministry of
Work, the harmonisation of Colombia’s labour law with ILO Conventions is nothing more than cheap
discourse. For this reason the score for the government on this topic is the lowest possible: 0 from 6.

> Concerning the employment and working conditions of nurses and other healthcare workers.
>* Concerning the protection of maternity.
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IV. Conclusions and recommendations

If we evaluate the overall degree of compliance of the Colombian government (and MNCs present in
Colombia) in terms of promoting and implementing the suggestions/recommendations of the European
Parliament found in Resolution 2628 of 2012, the results are far from satisfactory. As can be seen in Table 1
(found at the beginning of this report) a rough estimate of the level of progress for each of the 11 topics
analysed, where no concrete progress® receives a score of 0, partial progress receives a score of 3 and
significant progress receives a perfect score of 6, shows that, on the whole, the Colombian government has
been too negligent in the way in which it has acted to comply with these recommendations. In none of the 11
themes discussed in this report has the government shown concrete and significant progress and in only 8
topics has it made partial and measurable advances without demonstrating the political will and interest
necessary to ensure that the protections and guarantees mentioned are effective on the ground and in
workplaces everywhere. Furthermore, what is extremely worrying is that for three topics (the prohibition of
illegal labour outsourcing, the implementation of legislation and policies to protect union rights, and the
ratification and implementation of Conventions 122 and 135 of the ILO) no real and measurable progress has
been made.

The Committee for Employment Relations and Social Policy of the OECD, responsible for evaluating the state
of industrial relations and labour relations in Colombia, recommending a pathway for complying with OECD
standards and monitoring the Colombian government's progress in meeting such standards, formally approved
the Colombian government's request to join the OECD at the beginning of 2018, despite noting that there were
significant measures of progress still to be made, especially concerning four themes: labour informality and
outsourcing; labour law enforcement; the protection of collective bargaining; and anti-union violence and union
protection. These four themes are all examined in this report and the progress shown, in the period between
2012 and 2017, is extremely modest at best. Especially concerning labour informality and outsourcing the
legal dispositions and policies set out by the government have not changed the precarious situation facing
Colombian workers. Indeed, what has occurred instead, as outlined here, is that for every legal-political
measure undertaken to reduce labour informality and outsourcing, a countervailing strategy or practice is
adopted by unscrupulous business people. The crux of the problem rests in the inefficiency and ineptitude of
the Colombian state in enforcing its labour laws, despite significant adjustments and significant increases in
the Ministry for Work’s budget and personnel in the years immediately following the signing of the Labour
Action Plan (LAP). Until this is rectified no legal changes or political proposals will really ensure that the rights
of Colombian workers are sufficiently protected, especially in a context where the business sector is all too
aware of the inadequacies of the State’s regulation of labour relations and all too keen on betting on quick
profits to the detriment of decent working conditions.

*® Herein, importance is given not to the legal reforms made but to their level of implementation. For example, in the topic of illegal
labour outsourcing there were numerous adjustments made to Colombian labour law and institutional policy but these changes did
not lead to a notable reduction in the degree of illegal labour outsourcing.
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V. Appendix - N°1

List of formal complaints made against the

misuse of collective pacts. 2016

NO
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10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

Trade union
Making complaint
Sinaltrainbec
Sinaltraceba

Sinthol

Sinaltracaf
Sinaltraditexco
Sinaltrainbec- Cartagena
Sinaltrainbec- Tocancipa

Sintracorpaul

Sintraemspdsn

Sindicato de trabajadores de empresa de servicios

publicos domiciliarios del Norte de Santander
Sintrainduleche
Sintralimentencia
Sintralimentencia
Sintranutresa
Sintraprotucaribe
Sintraquim
Sintratextil
Asefinco
Sinprisa
Sinproseg
Sintralpla
Sintrabrinks
Sintraimagra
Sintrapulcar
Untraemis
Sintraosi
Unitrapelpak
Unisintragal
Sintrabrinsa
SNTT

SNTT

Usti

Usti

Usti
Sinaltrabimbo
Sintraime
Sintrapof

Utibac

Firm involved

Cerveceria del Valle S.A
Bavaria

Club Campestre el Rodeo
Comfenalco Cartagena

Tejidos de punto linda lana

Malteria Tropical S.A

Bavaria

Corporacién de fomento asistencial del
Hospital Universitario San Vicente de Paul
Aguas kpital de Clcuta

Proleche S.A
Comercial Nutresa S.A
Zenu S.A.S

Comercial Nutresa S.A
Promotora Turistica del Caribe S.A
Abacol S.A

Leonisa S.A

Bancamia

Caracol

Seguridad Atlas

Alpla

Brinks

Sociedad Mejia
Protisa

Grupo Emi
Medisanitas

Pelpak S.A

Gaseosas Lux

Brinsa S.A

Sociedad Portuaria de Buenaventura
DHL

Alpla S.A

Simens

Fiberglass

Bimbo de Colombia
Dimantec Ltda
Profamilia

Aje Colombia
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